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AR R T AR R RS AW
A EHRBRADR, AEFELTHS |
S0 AT A T RA <1991 46 5 BT Aok |
%» (Foreign Judgments Regulations 1991) #y 4§
MR AT BB T —
W h EREBREANE R, PEARRPE
WAL, B BT F KX T
O e AT B B A |

BEMAAT LA, BETAERH, 5 |
B 1 418 B R R AT
(1) AN B A T G KTy |
BN (A h “EIRE X SR

IS I I 1 A 1 A A 00 A 10 A p v 0 0 0 1 v 1 s o 0 1 v o v 1o o oo
168




(2) H P sl TR iy o 259 P

(3) EEMPATHH R, FAAFP &

ELPY e TP EICT TS

(4) H b A — A B R, BV H B &5

ERAZAZRE (1) (O FHK, FUW
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A LT 8 B I R A A A
Eib2 3 FY FPYY MY 2P &L Tk N

AT

“The Encyclopaedic Australian

. Legal Dictionary, LexisNexis, defines judgment as the

i determination of a court in legal proceedings.”
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Legal Requirement and Practical Instruction of Special Tax Investigation and Adjustment towards Enterprises

—Based on Location Specific Advantages

& WA kEH

1. Introduction and services, which only earns a markup for simple |

activities. For example, according to Report 2017 from |

1. il
Wortld Intellectual Property Organization, the patent !

China h intained th dl t Stat -
tna hias maintained the second Jargest state company captures 42 percent of the profits from each !

of foreign direct investment importer in recent years. . . . !
gt p y iPhone 7, meanwhile the Chinese workforce only !

171 A ith f: 1 f
[1] And with fast development of economy and captures 1 percent.[2]

constant improvement of purchasing power, China

wER, PEHARE-AAEEERARD
A A B 0B B K R
T ARG, PEMDE ARV ZH.
KT, GHSRRTPER—H, BEEANAS |
S BT R —IR I, . A

has become “the global market” . However, like
many other developing countries, most affiliates of
the multinational enterprise ( “MNE” ) groups
in China perform only a single function, such as
manufacturing, distribution, Research & Development,

| #oe | IIIII
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The globalization of economies and trade gives
the MNE groups the opportunity to deploy entities
with different functions in different jurisdictions.
The MNE groups may refine their global allocation
of resources and factors of production by utilizing
the specific environment in each jurisdiction to
make extremely high profits. Correspondingly, the
concept of LSAs emerged. These LSAs make unique
contributions to the profit and are difficult to be
replaced. However, those host countries normally can
only obtain tax amount from a very small proportion
of the profit. This will cause the wrong match between
the profit generation and the economic essence and
distort the distribution relationship between relevant
countries, which does not conform to the requirement

of substantive fairness in taxation.

ZEFMT aHeRNEFEEAANSET
Bl oy g B E A TR R k. B E
B B VT DA I A R AR 33 0 o E B R G A

| AIRT R E R RWEE, AT RS HAE .
R, MR R B A SR T .
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He AR ERXZ AR, HEH T HUkEL
AR

Facing this situation, China stated in United
Nations Practical Manual on Transfer Pricing for
Developing Countries the view that LSAs shall be
taken into consideration when allocating profits
among related parties in addition to adjustments on
the ground of the arm” s length principle ( “ALP” ).
And China stands on the position that the LSAs shall
be regarded as a factor for making comparability
analysis and adjustments. This view may be helpful
to solve the tax base erosion problem in developing
countries and thus is significant to protect their
interest. Taking LSAs into consideration will improve
the accuracy of assessment of contribution by each
jurisdiction. The adjusted profit allocation will be more
coincident with the economic essence. The global
economy can therefore develop in a more balanced
status and the world will have the opportunity to go to
co-prospertity in the long term. Although the National
People's Congtress and its Standing Committee have
not yet amended the relevant provisions of Enterprise
Income Tax Law or issued high-level laws, the State
Taxation Administration ( “STA” ) has issued a
series of normative legal documents expressing its
consideration and regulation of LSAs. Companies may
pay attention to those requirements, in order to plan

tax legally.
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2. Definition of LSAs
2. A AR IR 32

L.SAs are “advantages from production arising
from assets, resource endowments, government
industry policies and incentives, etc. which exist
in specific localities.” [3] More specifically, LSAs
mainly include location savings and matket premiums.
Location savings are the costs saved by carrying on
the same business in different markets, in other word,
the net cost saving when the MNE groups deploy

its business operations in a low-cost jurisdiction.

Such costs can be the cost of labor, raw materials,

Feith— 2 F %4

transportation or rent, the cost of environmental
protection or the cost of social security, etc. For
example, China is regarded as the “global factory”

in recent years. Small electronic product manufacturers
like Foxconn establish factory in Mainland of China
to take advantage of a mass of well-educated but low-
cost labor and a well-developed chain of suppliers.
According to data provided by the US Bureau of
Labor Statistics,[4] the average houtly compensation
cost in manufacturing in 2009 was estimated at USD
1.74 in China, which is way much lower than that
of USD 15.06 in Korea and USD 30.03 in Japan,
though slightly higher than that of USD 1.70 in the
Philippines. The electronics manufacturer also enjoys
a “well-developed chain of suppliers” , as another

measure of a cost saving factor that would allow easier

access to parts and other resources.[5]

WA SR K AN
PR TR BOR 7 b BOR AR S 7 A W & AR
BT o EAMMG, HEFARS EEQHEHR
AT i o M AR WO R
AR e 4B A B R, BB E R R A R
G E AR R AR T A B R A X S R
AT URF S A BEAR. B4 e, FEk
PRASRELEN KA. Plan, F E&F RPN
A BRI

R EKEFEIT,
{8 R A B % 30 A Rk B BB A, AR |
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A market premium is the “additional profit
derived by an MNE by operating in a jurisdiction with
unique qualities impacting on the sale and demand
of a service or product” .[6] Market environments
that generate such a premium contain many factors,
including but not limited to market size, local policies,
market access, consumption habits, cultural influence
and inelasticity of demand. Such market premium in
developing countries benefits the MNE groups in
many industries. The automotive industry might be an

appropriate example in China. The foreign automotive

manufacturers and sellers may take advantage of:[7]

L. Chinese consumers’ general preference to
foreign brands and imported products — this general
preference, as opposed to loyalty to a specific brand,
creates opportunities for MNEs to charge higher

prices and earn additional profits on automotive

products sold in China;

II. Huge, inelastic demand for automotive
vehicles in China due to the large population and

growing wealth of the population;

| wote |

II1. Capacity constraints on the supply of

domestically assembled automotive vehicles;

IV. Duty savings from the lower duty rates on
automotive parts (e.g., 10%) compared to imported
vehicles (e.g., 25%) — when MNEs manufacture
products in China as opposed to importing the
products from outside of China, they are able to
generate overall savings from the lower duty rates,
even if the MNEs incur manufacturing costs and
sell their domestically-manufactured products at a
lower sales price compared to a foreign-manufactured

vehicle; and

V. A large supply of high quality, low costs parts

manufactured by suppliers in China.

TR AR HEALELEALGYHR
% 577 0 4 B A T K SRR B T B R 3E N
il R AT W BN ™ o 7= B X PR A 89 T 37 3R
BEHELZEE, BFEETRTTIAE. L5k
s TN T BB R Fe R B R K
R B R W MW g m S AT i E &
A%i. £FE, RETLEZE-AEANET
o ] 5 P B A Ve TR 2 R i B e 4 R LUALAL D
Tt %
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(2) BITAETRSEAHME FHHEK,
FEMAFWNFEREAARE;

(3) wEEEFM|NEIHR;

(4) GatoEEXHHE (—HKA 25%)
b, R F I R AR (— A 10%) B K.
L B A B A2 o B B3R TR R P E R AN
OAE RE, BRE B E A E] R AR R RS U
S IS A E R E A A E
PRSP, U AT A A R AR R R AR
-3

(5) AEHTEHUNFFENHTE. K
RAFE A o

3. Related Provisions in Normative Legal Documents
3. WA T AR ?

Public Notice on Matters Regarding Refining
the Filing of Related-Party Transactions and
Administration of Contemporaneous Transfer Pricing
Documentation ([2016] No. 42) uses a broader
concept, that is the location specific factors, and lists
cost saving and market premium as example. It is
expressly pointed out that the enterprises shall take
location specific factors into consideration when
ascertain the transaction pricing and proceed value
chain analysis:[8] the enterprises shall analyze location
specific factors from labor cost, environment cost,

market size, market competition degree, purchasing

Feith— 2 F %4

power of consumers, the substitutability of goods
or service, government regulation and so on, and
the enterprises shall assess the measurement and
attribution of value creation contributed by location

specific factors.

«RTRERBKE WAL R EHEA X E
B AE> FRT A XERZWAIE, B HEAF
HEE, HFANRAT AT RNYA. BX
Mok RmAHRIEEE, ©LEHRTXIFERXF E N
BEAT P8 5 20 07 B B2 25 18 3t 38 7k TR 3 B Tk
AP N ATT B A BRI WA W
FEFRE. HREWZ A WRRFHHTH
Kb BORBE % 7\ #HAT A

Public Notice on Matters Regarding Enhancing
the Administration of Advance Pricing Arrangements
(J2016] No. 64) also reflect that Chinese tax authorities
emphasize and attach importance to LSAs. The
enterprises shall make brief statement about whether
there exists LSAs such as cost savings or market
premiums during the pre-filing meeting period.[9] If
the tax authority and the enterprise conclude primary
consensus during the pre-filing meeting period, the
enterprise shall submit the draft advance pricing
arrangement ( “APA” ) application. And the draft
shall contain the consideration of LSAs.[10] When the
tax authority analyzes the draft, it shall assess whether

the enterprise’ s consideration of L.SAs is sufficient.[11]

If the enterprise’ s L.SAs consideration is sufficient !
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and reasonable, the tax authority may accept and

dispose this enterprise” s application in priority.[12]

CRTREMD M ZHEERA K FTH AL
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In the latest Public Notice on Matters Regarding
Summary Procedure of Unilateral Advance Pricing
Arrangements ([2021] No. 24), STA continue insists
that summary procedure of APAs may applicable to
companies only if they considered LSAs like location
savings and market premiums in their application

reports.

T R R AT KT R AT R A % H A
HMARFHERERGNEY ¥, BEHELA
GREFERSYFFREFELENKATLY. T
T hFRBRRE SN EE, FTRERNE 22
JF 3k kB T2 A HE

4

Public Notice on Issuing the Administrative
Measutes for Special Tax Investigation and Adjustment

and Mutual Agreement Procedures ([2017] No. 6)

| wote |

provides guidance for applying LSAs consideration in
special tax investigations and adjustments. Generally
speaking, the tax authority has four steps to address
the LSAs issue: (1) identify if a LSA exists; (2)
determine whether the LSA generates additional profit;
(3) quantify and measure the additional profits arising
from the LSA; (4) determine the transfer pricing
method to allocate the profits arising from the LSA.
[13] As for the application scenario, for examples, if
the chosen comparable enterprise locates in different
economic environment from the investigated
enterprise when the tax authority assesses whether the
related-party transactions of the investigated enterprise
comply with ALP, it shall analyze the location specific
factors, make relevant adjustments and choose
reasonable transfer pricing method to reflect location

specific factors’  contribution to profit.[14]

KR 40 0T 2 R B R I W T AR 2
B A R B R 2 AR R R A R AR
BEREG-THER. —HKW, HHMNXxELT
M BRRBRHIBFHRAFF L ) RAZERF
RS S Q AW BRI FZE £
FUNAE S (3) B ol & U R b 3 7 £ 1B
SAE S (4) B A AL R A T i R L R AR AR
BrEEWAE. ETEENRTE, Alw S
KEFEHEED VI RKR 72 B4 E ML
Z RN A, R L N 5O E A
Probin 2 5 R, WA P s sk B &
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HATHEARRE, FRFeENELEIN T &, U
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The more important application of LSAs
adjustment might be in choosing the transactional net
margin method ( “the TNMM method” ) or profit
split methods as transfer pricing method. The TNMM
method is the most often used transfer pricing method
in China.[15] It was used in 79.33% of APAs signed
between 2005 to 2019. And the most often used profit
level indicator is the Full Cost Mark-up ratio (used in
96 out of 208 APAs). Therefore, though seems to be
too much technical, it might be helpful to consider
how the tax authorities would make adjustments when
applying this method. For example, because the core
indicator is the cost and the LSAs in China provide
cost saving, the tax authorities shall make adjustment
to reflect such contribution if the comparable
enterprise is foreign. The first step is to ascertain
a FCMUs (Full Cost Mark Up) of the comparable.
Assume the median FCMU of the comparable is 8 per
cent, the Chinese taxpayer’ s cost base was 100, the
average cost base for the company’ s same business
in developed countries was 150 for example. The
second step is to calculate the difference between the
two cost bases, that is 50. Next, multiply the arm” s
length FCMU by the cost bases difference. It is 4 in
the present scenario, and here we get the additional

profit arising from location saving. Finally, the

Feith— 2 F %4

reasonable profit allocation can be calculated on the

base of the LSA.

MRS EE E RN AT RS
52 7y % A ok A o Bk R N Bk E A
o X EAHEERFERE A NEILEN
o 2005 FE 2019 FEAFBH A N ZHFH
79.33% {E B T X 5 % FLHE %o &% R 8 AIE A
FARAT R A AR (208 AT M HE
FHICAMER) o F, BREFRREAMEA
B, 18T MEBLA ALK A B R b 7 i B R
BATHETHFH B Flaw, B TFROETRE
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Rt RANE L, ALK R AT I R DL
R AT wk e % — 7 o R F Lb 7= o B R A R
A St o BT b N 8 52 A AR AR A o G B
8%, B MM AW RAIEE A 100, AFERE
B R B %48 3 RAKEH N 150, B ZF &
THERARAEHNZE, B 50, BT, 5%
A A TEUL AT B £ E . £ YRR T
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Steps and Calculations[106]
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e
4. | ATTEEMNFAR B REEMATAMSERN |4
oA (BN 4)

5. | e R ERBARBEIE Y XS EN NS E2H5E
6. | APEPBRARESFEEGHTERIZS RN
£ kAt

Steps Calculations

1. | Calculate the arm’s length range of FCMUSs based on | Assume the median FCMU
foreign comparable, mostly in developed countries is 8%

2. | Calculate the difference between the cost 150-100=350

: base of the Chinese taxpayer (e.g. 100) and the average

cost base of the foreign companies (e.g. 150)

3. | Multiply the arm’s length FCMU (e.g. 8%) with the | 8% x50=4
difference in the cost bases (50)

4. | The resulting profit is the additional profit (ie. 4) 4

attributable to China for location savings

5. | Determine the total arm’s length profit for the Chinese | 4 + 8% x 100 =12
taxpayer

6 | Determine the adjusted arm’s length FCMU for the | 12 /100 = 12%
Chinese taxpayer

| SBAE

§ B it

| L | RBES (FBRAMER) THEETERYR | BET O LHELAE
Z R T e 2 AN EERE At A 8%
§ 2. | HETEMNBASAREE (40100) FSEASIE | 150 - 100 =50

| FHMARE (0 150) ZHMER

§ 3. CRBEEAAMN (I18%) SHAREEMER (50) |8%x50=4

4+8%x100=12
12/7100=12%

The profit split methods are suitable for the situations that both of the enterprise and its related-party
made unique contribution to the value creation[17] or the local enterprises have important intangible assets.

[18] Though the profit split methods were only used in 10 APAs in China so far, the tax authorities expressed

i their expectation for more frequently applying, especially in cases where exist LSAs.[19] Marketing intangibles
and LSAs are commonly closely linked in developing countries.[20] The MNE groups need the big market and

! local entities” contributions in China to improve the value of their intangible assets. Such contributions shall

i be reflected and compensated when applying the profit split methods. Though there is no official guidance in

! practical exercise, it is predictable that the profit split methods containing I.SAs consideration will become more

L
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and more popular in China.

A - B vk 7 A b RO R B 3 3
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4. Conclusion

In conclusion, challenged by the cross-border
flow of production factors and the global layout of
MNE groups, the Chinese tax authority advocates that,
in order to cutb the tax base erosion, LSAs must be
considered when distributing profits among affiliated
entities. Tax policies are massive and complicated.
Once tax non-compliance occurs and is subject to
audit penalties, it will bring a devastating blow to the
reputation of the company. Therefore, we recommend
that companies may cooperate with professional teams

to legally lower their tax burden.

BRERK, AEFERERAGHER
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Foreign Investment

LA — Ml R bR Lok SR G AR

Doing Business in China—Preferential Policies for Foreign Investors in Hunan Province and Investment Forms
Comparation

& HHE kxEt

According to World Investment Report 2022
issued by United Nations Conference on Trade and
Development (UNCTAD), the global foreign direct
investment (FDI) reached 1.6 trillion USD in 2021,
returning to pre-pandemic levels. As one of the major
destinations of the global investment market in recent
years, China is still favored by investors from all over
the world. China's FDI continued to grow to 181
billion USD in 2021, remained the second recipient of
FDI in the wotld for five years. According to the 2022
China Business Climate Survey released by the China-
Us Chamber of Commerce, 60 percent of its member
enterprises said they would further increase their

investment in China. As of 2021, there are 1.04 million

Feith— 2 F %4

foreign-invested enterprises in China and they actually

utilized FDI over 2.4 trillion USD.

B4 B H % K & 4 W (UNCTAD) & A7 1
«2022 S RFLFR/EY B, 2021 F2IHKE
HERR KB 16 T ILETT, WART &
WA ACOk. WE, EHEFREREFT T
FTEEWMZ —, MREZEERTH W F k.
2021 &, FEMAEERFERFH K, KET
1810 L% 70, LS HFMEHRE . REF X
Ba R <2022 v E IR ERED
60% By 2 54 b T A — P A R . &
£ 2021 4, EARSMBRILL 104 T K, ERFME
F AN H AT 2.4 FAL#E T

(FDI) iz

With the deepening of China's economic |
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structural reform and the steady progress in the
joint pursuit of the Belt and Road Initiative, China
will further open its arms, lighten administrative
supervision and introduce preferential policies.
China’ s market has significant potential and
unlimited business opportunities, but it also contains

various risks.

ME T E 2 RH R E RN R
BT AR AT, PR — S AT,
BEAKREENE, BERERK. FETHE
HEK, BALR. EF M 4FAEF SRR,

This series of articles aims to briefly introduce
laws and regulations regarding foreign-related business,
sort out the problems that international friends may
encounter when investing in China, especially in
Hunan, and provide some risk prevention and control
measures. Our team sincerely hopes to help foreign
investors to avoid risks and achieve profits. And this
tirst article will introduce the legal requirements of
initiating an enterprise in China, some preferential
policies in Hunan, and type of enterprises that foreign

investots can choose.

ARFIXFEGEMENA G IR I K
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Legal Requirements
AR

The Foreign Investment Law of the People's
Republic of China and its Implementing Regulation
are the current valid fundamental law to clarify the
legal right and obligation of foreign investors. The cote

. . « . .
mechanism is ~ pre-establishment national treatment
plus negative list” , which means foreign investors can
invest the industry and enjoy the same treatment as

Chinese as long as the industry is not in the negative

list.

Cpde AR E SN R D RO S &
17 52 IUAT A7 2 B B o A1 I 5 A AR A S 55 ey
AR CHRCHER RN E R AR A
FEERE” , HRAENRFTLAAE A THFLN,
ShER TR U ZATY, FEXEFER
Ve R % o A

The negative list normally changes annually and
it specifies what kind of business that foreign investors
cannot do or their equity proportion shall be limited.
Along with that China’ s market opens more and
more, the negative list gets shorter year after year.
The current valid list is the 2021 version which was
issued in 27th, December, 2021 and came into force

in 1st, January, 2022. The restricted items reduced to

A A A A/ A A A A/ /A A A A A A A/
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31 kinds. This new version cancels the restrictions
over automobile manufacture industry. Since then,
foreign investors can freely initiate whole vehicle
manufactural enterprises without equity proportion
and enterprises’ amount limit. Most remained
limitations are set out of national security or special
resource protection. For instance, Chinese equity in
the new wheat varieties selective breeding and seed
production business shall be no less than 34%, and
the new maize varieties selective breeding and seed
production business shall be controlled by Chinese.
Medical institutions are limited to joint ventures.

You are welcomed to consult us for other detailed

limitations.
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Preferential Policies in Hunan

R T

President Xi came up with “three highlands
and four new missions” strategy when he inspected
in Hunan province, which means he hopes that
Hunan will become a national important advanced
manufacturing highland, scientific and technological
innovation highland with core competitiveness and
reform and opening-up highland in inland areas.
Following this instruction, Hunan has introduced many
regulations and policies to promote open economic,
which provides foreign investors more convenience

and chance to making profit.

AEFENZHELAHELT "Z5mH
s, AW RO B K E R G M
EA MG T A RS B . P R X P
FHEH. REX—37, HFLETIFLRSE
TRBE G ERMER, AERLFHRET
ELHER GHLE.

First, Hunan has most open platforms in middle
provinces of China. China-Africa Economic and Trade
Expo is a remarkable example. The exhibitors will be
exempted from import duties, VAT and consumption
tax for the import link for their imported exhibits sold
within the tax-free quota during the exhibition period.
The exhibits that enjoy import tax incentives includes

20 categories of commodities including animal and
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plant products, handcrafts, rubber products, carpets,

and jewelry.
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Second, Hunan designated China (Hunan)
Pilot Free Trade Zone with three regions, which are
Changsha region, Yueyang region and Chenzhou
region. In Free Trade Zone, enterprises may be
benefit from those special lightened regulation policy
and innovation system. For instance, Changsha
region is the first one in China to adopt 1 X1X1
blending mode, which means intensive development
of international mail, international express, cross-
border e-commerce business. Based on this mode,
the clearance time is reduced by 50% averagely. And

. ) .
e-commerce enterprises operation cost was reduced

by 30% according to data of 2021. In Chenzhou
region, thanks to the facilitation of foreign exchange
receipts and payments in cross-border trade, the time
needed is reduced to only one day from one week.
More detail governmental preferential policies will
be introduced one region by one region in our later

articles.
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Third, China's National Development and
Reform Commission and the Ministry of Commerce
issued the Catalogue of Industries for Encouraging
Foreign Investment (2022 Version) draft in 10th,
May, 2022, which adds 238 more items and extends
applicable scope for 114 items compared to the
2020 version. In that draft, Hunan lists 44 items that
local government recommends and encourages to
invest according to the above mentioned “three
highlands and four new missions” strategy. The
encouraging industries mainly focus on manufacture
(clothes production, manganese zinc deep processing,
key components of large construction machinery
manufacture, etc.), technology R&D (special high-
quality glass technology development, thermal

management system and control system of new energy

vehicle R&D, optoelectronics materials, electronic
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materials, electronic components development and
processing, etc.) and industries related to culture (comic
creation, production and derivative development, etc.).
Hunan also introduced preferential policies especially
targeting those industries for encouraging foreign
investment. For instance, the export tax rebates
of those new initiated manufactural foreign trade
enterprises in Free Trade Zone can be accelerated
according to the upper management category after
the export enterprises’ management category is
assessed. For advanced manufacturing industries, and
film and television culture enterprises, their export
tax rebate claims shall be done within 2 working days.
And enterprises can claim it online. These policies will

lower enterprises’  cash and operation burden greatly.
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Investment Forms Comparation
B AlbR

Natural person, enterprise and other organization
can invest in China in their own name. Foreign
investors can get equity, shares, property shares or
other rights of existing enterprises within China by
merger, acquisition, or other means. Investing the
existing enterprises definitely has some advantages.
First, there is no need to wait for the registration
process and the basic structure of the company was
established already. Second, normally the company
is running for a period. Therefore, investors can do
business directly and utilize the existing devices and
customer resources. However, on the bad side, the
financial situation might not be real and clear. And the
old shareholders may cheat investors in other aspects,
such as employee situation, legal compliance situation,
etc. Inconsideration of that, we normally recommend
investors to do due diligence targeting the company, at

least.
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Foreign investors can initiate new enterprises, too. They may initiate companies and partnerships in China
in accordance with law. As for company, there are limited liability companies or joint-stock limited companies

for choice. The differences of these two kinds are as fellow.

ShE R T AT DB A, U RKEEFERIAE RekdL. AR E, Wik
BRI RTENE HF KD ARLE . ZHFRH T

Limited Liability Company | Joint-stock Limited Company

There is no amount limitation for
shareholders. However,

Shareholders’ No more than 50 promoters shall be no less than
Amount 2 and no more than 200, and half
of them shall have residence in
China.
Responsibility
Burden of Subscribed capital contribution | Their shares
Shareholders

A joint-stock limited company
may be established by the way of
promotion or stock floatation.
For a joint-stock limited

Initiators shall subscribe

Initiating Process company established by stock

St flotation, the shares subscribed
by the promoters shall not be less
than 35 % of the total shares
normally.

The registered

Registered capital is the capital shall be the

amount that initiators capital stock

subscribed and no minimum subscribed for by
Registered an.l(?unt requirement.normal.ly. Formed by all its pron?oters.
. Initiators can subscribe capital . Before all its
Capital S promotion

contribution when the promoters have

company is set up and actually fully paid for their

pay it before the deadline as subscriptions, the
they committed. company may not
offer shares to
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other mvestors.

The registered
capital shall be the
total actually paid

Established :
capital stocks

by stock : y

: registered with the

floatation
company
registration
authority.

Board of directors is mandatory
required and there shall be 5 to

. 19 members. Board of
No mandatory requirement of

. 1 supervisors is also mandato
Structure Setting | setting board of directors and p Yy

board of " required and there shall be at
SR least 3 members. At least one
third supervisors shall be

employee representatives.

No special limitation normally. | Many limitations. For example,
However, alteration the shares of a company held by

registration in Administration | the promoters of this compan
Share Transfer g E pany

for Industry and Commerce shall not be transferred within 1
and alteration of register of year after the date of the
shareholders are required. establishment of the company.

When it publicly issues new
stocks, it shall publish its

Degree of ; ;
Financial No need for announcement Binareial separis. Al}d a.hsted
Ovenness company shall publish its
P financial reports once every six
months in each fiscal year.
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We can clearly see that joint-stock limited companies suffer more strict restrictions. Therefore, we normally
recommend our clients to choose limited liability companies and design the articles of association elaborately at

the beginning of their business.

BATTT AR AE], A RAF 2B EAE RS B, HATEFEZE P AL 24
HEARTELE, FHOEITAEFL.

The detailed registry and modification process are as follow.
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Partnership enterprise is also a common business
form in China. Chinese law has lower requirement on
partnership. If the application material is sufficient
and suitable, the enterprise registration department
normally will issue the license on the spot. It includes
two kinds, which are general partnership enterprises
and limited liability partnership enterprises. In general
partnership enterprises, every partner shall bear
unlimited joint and several liabilities for the debts of
the partnership enterprise, which means a creditor
can ask any partner to clean all debts at his. After the
partner setting the compensation, he has the right to
recover from other partners on the part exceeding his
proportion. A limited liability partnership enterprise
shall be formed by at least one general partner and
limited partners. In limited liability partnership
enterprise, the general partners shall bear unlimited
joint and several liabilities for the debts and the
limited partners bear the liabilities only to the extent
of their capital contributions. A written partnership
agreement is also needed to establish a partnership
enterprise, which shall include the name and address
of the main business operation place, the purpose and
business scope of partnership, the ways and amount of
capital contribution by partners and the time limit for

payment, the profit distribution and loss sharing, etc.
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Besides difference in liability burden, another
difference between limited liability companies and
partnership enterprises is the initiator amount. One
person (natural or legal, domestic or foreign) can
initiate one-person limited liability company, which
means the company only has one shareholder, though
one natural person is allowed to establish merely a one-
person limited liability company, and this company
shall not establish any more one-person limited Liability
company. There shall be at least two people to initiate

a limited liability company, though the decision rights

and the profit distribution rights of some partners can |

be restricted by the partnership agreement.
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Another important difference is the tax burden. The limited liability companies registered in China is a

resident of China, which shall pay enterprise income tax before profit distribution (except one-person limited
liability company). The basic tax rate is 25%. In the recent years, China’ s government has introduced some
preferential policies. For example, there are common preferential policies for small and low-profit enterprises as
fellow, who engaged in non-restricted and non-prohibited industries, and meet these three conditions at the same
time: the annual taxable income does not exceed 3 million RMB, the number of employees does not exceed 300,

and the total assets do not exceed 50 million RMB.

FAEEHRA R AFERNERGARIELAAZTEER, £ FHE 8N %H
SRR (—ARRFTEARS) , EAREE 25%. HFR, PERFE 6T — S EBK.
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! Taxable Income Taxable Income Tax Rate | Actual Tax Burden
The part that not exceed o o o
1 million RMB Count at 12.5% 20% 2.5%
The part that exceeds 1
million RMB but not Count at 25% 20% 5%
exceed 3 million RMB
§ 2N P4 N AN i - 4 B SERRBL AR
| AN 100 TCHIERA | A 12.5%IH5E | 20% 2.5%
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In detail, if a limited liability company’ s annual
taxable income is 2.6 million RMB, the enterprise
income tax shall be paid is 0.105 million RMB
[112.5%20%+ (2.6-1) 25%20%]. If there ate no
such preferential policies, the tax shall be paid is 0.65
million RMB [2.625%]. Apart from these common
policies, there also are other preferential policies for

small-scale taxpayer, technology SMEs, etc.

BEARRG, WREARTELEFENH
BT 4% B4 260 7 TuHy, B A4 M P AL
# A 105 F 76 [10012.5%20%+ (260-100) 25%20
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(26025%) o PR T X SEAKSS, TA /DA
BN FHE o/ b 5 F A fh A EOR

After paying enterprise income tax, the company
can distribute profit in accordance with law and articles
of association. Normally, the investor who maintain
profit distribution which is not based on shares of
listed company shall pay individual income tax at 20%
rate. However, a good news is that currently natural
foreign investors are exempted from paying individual
income tax for stock dividend and bonus share from

foreign invested companies.

N A L TR SR, R AR B R A A
A BN EQEAFE HRFRAFELETAA
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One-person limited liability company and
partnership enterprise are similar when paying tax.
Both of them shall divide the profit according to the
agreed proportion or capital contribution proportion
after deducting the cost and fees and before paying
tax. Every partner shall respectively pay his own tax
for his business income using excess progressive rates
between 5% ~ 35%., Because this kind of income
shall be regarded as business income, instead of stock
dividend or bonus share, foreign investors cannot

enjoy the exemption.
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In conclusion, invest forms in China is various,
and each form has its own advantages and unfavorable
aspects. The final decision shall comply with
investors’ business plan and style. We are delight

to give you professional advice according to your

personal need.
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Epilogue
Bhili
China’ s market is full of potential and risk, our team is committed to help you in your international

business with comprehensive and full-process legal services. In next article of this series, we will introduce the

risk in distribution business and how can the contract be designed. Please stay turn.

WET 5 REIAT, RINWERBE S TALCHER L SREE2TE. 2RENEERS
EARFIMNT—REXESR, RNENFLH L HFFHRNR SRR #HiFHF.
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Guide on Avoiding Risks of International Trade Contracts—Force Majeure Clause Setting

MY R IR E

& BTG &R P ACH

The term force majeure is originated from
French Civil Code.[1] Until today, it is still diagramed
in the term of the French word “force majeure”

in international trade. A force majeure clause is an

exemption from liability in certain circumstances.

FHGA—WBRETFEEREL[], HE

AH BT S ®F I E1ER L “Force
Majeure” FoRo A 422 — F R E FH A

T A

For the definition of force majeure, the
internationally accepted law is United Nations
Convention on Contracts for the International Sale of
Goods, article 79(1) of which states: "A party is not

liable for a failure to perform any of his obligations if

Feith— 2 F %4

he proves that the failure was due to an impediment
beyond his control and that he could not reasonably be
expected to have taken the impediment into account at
the time of the conclusion of the contract or to have
avoided or overcome it, or its consequences." While
China relies primarily on Civil Code of the People's
Republic of China, in which Article 180 provides
that "A person who is unable to perform his civil-
law obligations due to force majeure bears no civil
liability------ ‘Force majeure’ means objective
conditions which are unforeseeable, unavoidable, and
insurmountable. " In comparison with the definition
of force majeure in United Nations Convention

on Contracts for the International Sale of Goods,

what have been stated in Civil Code of the People's

i
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Republic of China is clearer, more intuitive and more
general. It should be noted that before the relevant
matters can be considered as force majeure events,
the three elements of unpredictability, externality and

insurmountable should be satisfied in the mean time.

T AEAA I, Bl b A Bk
ECREEEFRRMHEER ALY , HETI
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B AE T 3L 6 T B AR 5 R B SR AR B A BT R T
CHER. T REN ZEREHNE <P ARE
fERZE , HE—BATEAHZE: “BFRT
o A BATRELS W, FAERFER T
R A AT T T fe % B e 0 R &
MER. ” HMET <BREEEFRNHEER L
Ay, HE CREE AT A 0 E SCE i
ENEHEABESE. FRATENE, FRTL
A 6 R A0 R B U MR IX = K AR N S B B
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L. Salient points in setting out force majeure

provisions
= UG KBRS
L. Scope of force majeure situations
(=) AuhUsbER

In practice, all kinds of emergencies emerge

| wote |

in endlessly. Due to the high generalization of the
definition of force majeure, according to which, the
parties to the contract may not be able to make a
precise judgment on whether the impediment that
has occurred is an exempt matter. Therefore, force
majeure events are often clarified by enumeration in

international trade contracts .

EERFEAEEREARAEELTSE, BT ATH
ARXW & EBE S, &F Y FEAT @ LERE
HERAHEREMLREFEHZTRETATE
TR AT, B ILE R R 2 2 o T
7 KA 4 = T DL

According to the ICC FORCE MAJEURE

CLAUSE (2020), the recommended events of force

majeure to be agreed upon are as follows.

(1) Natural disaster or extreme natural event such
as earthquakes, typhoons, tsunamis, heavy rainfall,

snowstorms, cold waves, gales, sandstorms, etc;
(2) Plague, epidemic;

(3) War (whether declared or not), hostilities,
invasion, act of foreign enemies, extensive military

mobilisation;

(4) Civil war, riot, rebellion and revolution,
military or usurped power, insurrection, act of

terrorism, sabotage or piracy;

(5) Act of authority whether lawful or

I A/ IA A0 000 /0 LA L A0 0 1 1 o 0 L A 1 1 o 0 0 0 L/ r o o oy o v o v s
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unlawful, compliance with any law or governmental
order, expropriation, seizure of works, requisition,

nationalisation;

(6) General labour disturbance such as boycott,
strike and lock-out, go-slow, occupation of factories

and premises;

(7) Explosion, fire, destruction of
equipment, prolonged break-down of transport,

telecommunication, information system or energy.

M E «ICC FORCE MAJEURE CLAUSE»

(2020) , HEHTWATHAERWT:
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In addition, please note that the parties should
take into account the specific mode of transaction and
the risks that may occur in connection with it in order
to abridge the force majeure events mentioned above.
[2] Especially in the context of COVID-19 pandemic
and the intensification of the Russian-Ukrainian
conflict, force majeure clauses should focus on listing
citcumstances in relation to pandemic and wat. The

enumeration should be clear and specific.

BEEE, BEANE AR GEARS
ZARKRT B K £ R, R b 4 F
BEAT o (2] HF R A AR R TR AT R
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IL. Notification Obligation
() @

United Nations Convention on Contracts for
the International Sale of Goods, article 79(4) thereof
provides: "The party who fails to perform must give
notice to the other party of the impediment and its
effect on his ability to perform. If the notice is not

received by the other party within a reasonable time
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after the party who fails to perform knew or ought
to have known of the impediment, he is liable for
damages resulting from such non-receipt." Article
590 of Civil Code of the People's Republic of China
provides that "......The party unable to perform the
contract due to force majeure shall promptly notify the
other party to mitigate the losses that may be caused
to the other party, and shall provide proof of the force
majeure within a reasonable period of time." The
performance of notification obligation is crucial in the
event of force majeure. For the party who is unable to
perform the contract timely notification to the other

party will not only reduce liability to some degree, but

also reduce unnecessary losses to the other party.

CEBRAEEERRNHEGR ALY, HE
79 %% CTIEAT X St — T bR
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In order to protect the rights and interests of the
party not affected by force majeure as far as possible,
special attention should be paid to the following two
time limits when setting out the notice obligation

provisions.

First, notification of force majeure should be
given within a reasonable time when the party affected
by the force majeure event "knows or should have
known". Please make sure that “should have known"
is reflected, otherwise it may create the ground of
defenses for the party claiming an exemption for the
reason of delayed notification. The party may claim
that it had late knowledge of the force majeure event

and that it is therefore not liable for any loss caused to

the other party before the notice was given.

Secondly, the law states that notice is to be given
"within a reasonable time", but in practice, "reasonable

time"

is difficult to determine and everyone's
interpretation differs. Therefore, it is recommended
that when drafting contractual provisions, the period
for such "reasonable time" should be specified, for

example, within 14 days of knowing or should have

known the event of force majeure.
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I11. Burden of proof

(=) Uk 55

The application of a force majeure clause does
not, of course, merely require that the other party be
notified of the clause. Statutory obligations of which
also include providing evidence that the performance
of the contractual obligations cannot be continued in
the event of force majeure. Therefore, it is essential
to require the other party to provide proof under the
related circumstances when setting out contractual

provisions, which also effectively reduces the abuse of

the clause.

BEEZRLTRA KRR, BRI 2HE 4
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I\ Lt‘,gﬂl consequences

(1) AR

What are the legal consequences of the ,

application of a force majeure clause? There is no
doubt that a party who notifies the other party within
a reasonable time and has sufficient evidence of force
majeure is not liable for its own non-performance of
the contract. However, will the contract then continue,
be extended, suspended or terminated? It has not
been specified by law, therefore left to the parties to
the contract to determine. In the event that the parties
to the contract are unable to determine the situation
in advance, it is recommended to agree that if force
majeure affects the contract for more than 60 days,
either party shall be entitled to terminate the contract

and the parties shall negotiate alternative measures.

RAGER LT RA KA FHE, 2HIIRE
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I1. Model clauses

— R

The following is a demonstration force majeure
clause for reference only, and the specific contents
shall be adjusted according to the contents of the

contract.

1. The force majeure events means unforeseen
events not controlled or prevented by the Parties, such
as war, political turmoil, flood, drought, typhoon,
fire, earthquake, explosion, epidemics, change in laws
or policies, labor disputes (including but not limited to
strike, slowdown, lockout or sabotage), severe shortage
of oil, gas, electricity or raw materials that prevents
Seller from continuing normal operation; or acts(s) or
non-action of other third parties, such as the relevant
governmental authorities, the forwarding agent(s),
insurance company or shipping company. A party's

lack of funds shall not be a force majeute event.

ii. Hither party shall not be liable for failure
to perform or timely perform any of its obligations
hereunder due to force majeure events. However, the
Party affected by the Force Majeure event shall notify
the other Party within 14 days by letter, fax or E-mail
after it knows or should know the occurrence of force
majeure and provide relevant supporting documents

of the occurrence of force majeure.

| wote |

iii. The party claiming to be affected by force
majeure shall take all reasonable measures to reduce
the losses, damage or consequences caused by the
force majeure event. Otherwise, the party will be liable

for the "enlarged portion of loss".

iv. If the force majeure event lasts for more than
60 days, either party shall have the right to terminate
this Contract and both parties shall negotiate the

disposal measures separately.
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AEFEBREKEFTIHAEHEFHENM KL, F  unavoidable, and insurmountable. The prerequisites
HER. TN, ZFE “WEy K¥4" A for a party to be exempted from liability under the
T provisions of the United Nations Convention on

Contracts for the International Sale of Goods or the

4. WRL ALt 60 X, —F AN
RBAGRE, X7 AATHEALEHE .

Civil Code include i) the existence of an obstacle or

objective citcumstance beyond the party's control,

I1. Typical case study . .
- ‘ preventing the party from performing its contractual

= MRZ obligations; ii) the obstacle or objective circumstance

—N »

could not be foreseen at the time of the conclusion
Basic facts of the case: Company A sold a batch

of the contract. In this case, Company A claimed that
of aquatic products to Company B. Company B claimed

the termination of the contract was caused by the
that the sale and purchase contract between Company

epidemic and that it should be exempted from liability.
A and Company B was terminated due to Company C,

The Court held that the contract was signed between
a downstream company processing aquatic products,

27 March and 31 March 2020 and the epidemic had
was affected by the epidemic and claimed that it was

already started when the contract was signed, so
exempted from liability based on force majeure. In

Company A could foresee the impact of the epidemic
order to prove that the losses claimed by Company A

on the performance of the contract when it signed
were excessive, Company B submitted evidence that it

the contract. Thetrefore, the court did not support
had since purchased similar goods from others.

the claim that company A should be exempted from

EARER: AN B AT N E—HAS R
WA, BARETHG RN TN AT &RT
Pl CAFHMERERZRERHER, XX
i As BAB AW EREaR, FEREETT
HHA R NIEWAAE ERKNMEITK, B
ANE XARR T H T M JE B A A 3[R 3K Ak 4 ey AR

KAEFE o

liability.
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R E AR, B3 AT AR X
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Court opinion: "Force majeure’ means  woop e A N7 2 KAF MR F EE B

objective conditions which are unforeseeable, BEEK, HEYeE, ABINY, AZAFA
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IV. Summary
\ l%l‘gﬁ

Fotrce majeure clause is an essential clause in
almost every international trade contract. It will have
no impact on the performance of the contract under
normal circumstances, while an incalculable impact
on the profit and loss of the parties is possible to
be caused when the event of force majeure occuts.
Therefore, it is essential to set out force majeure

clauses in a legitimate and reasonable approach in the

! protection of the interests of the parties.
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Foreign-related Litigation
In Mainland Of China

WIMCR R FRN (—) — 8

Guidance of litigation in foreign*related civil and commercial legal cases in Mainland of China (1) —
Jurisdiction

&0 IR 5 &R AL

Preface

i

With China's accession to the World Trade
Organization (WTO), the corresponding wave
of globalization is driving the rapid development
of dispute resolution in foreign-related civil and
commetcial cases in Mainland of China, and it is
getting more and more common that Chinese courts

hear foreign-related civil and commercial cases.

This series of articles will share topics such as
jurisdiction, entrusted litigation, evidence, notice, and
execution of foreign-related civil and commercial

cases in Mainland of China. And this article will focus

Fitb— bt E4

on analyzing and studying the jurisdiction of foreign-

related civil and commercial cases.

B EmA#RR S48 (WIO) Ak,
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How to determine whether a dispute is a foreign-

related case

= PG I T
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Interpretations of the Supreme People's Court
on Several Issues Concerning Application of the Law
of the People's Republic of China on Choice of Law
for Foreign-Related Civil Relationships (I) stipulates
that: Where a civil relationship falls under any one
of the following circumstances, the people's court
may determine it as foreign-related civil relationship:
1.where either party or both parties are foreign
citizens, foreign legal persons or other organizations
or stateless persons; 2. where the habitual residence
of either party or both parties is located outside the
territory of the People's Republic of China; 3. where
the subject matter is outside the territory of the
People's Republic of China; 4. where the legal fact
that leads to establishment, change or termination of
civil relationship happens outside the territory of the
People's Republic of China; ot 5. other circumstances
under which the civil relationship may be determined
as foreign-related civil relationship. In practice, as long
as any of the above elements are satisfied, the dispute

can be identified as a foreign-related case.

CRTER < FEAREFMEFIREX R
ERE A E > T EAENRE(—)>F &A%,
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In addition, according to Article 551 of
Interpretations of the Supreme People's Court on
the Application of the Civil Procedure Law of the
People's Republic of China and Article 5 of Provisions
of the Supreme People's Court on Certain Issues
Concening Jurisdiction over Civil and Commercial
Cases Involving Foreign Elements, the people's
courts may apply the special provisions on foreign-
related civil procedures with reference to civil litigation
cases involving the Hong Kong and Macao Special

Administrative Regions and Taiwan.

A, RE <R ARERXTER < 4
ARERfE RFFDE > 0B (TH KRIF
ERBEY) FRLEL T AWM KR THIREF
EHFnEEETHANAEY FHANAE,
ARZERFEY ZASE. BITHANTHEEf 6 E
R REFNEN, TUSRERAYIIRERF
TN A B

Jurisdiction in foreign-related cases
. WANEIHNGEEE

Subject Matter Jurisdiction
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Major foreign-related cases are under the

jurisdiction of the Intermediate People's Court
1, RBIE T e BGARE AR

Article 17 of the Civil Procedure Law stipulates
that "unless otherwise stipulated in the Law, basic
people's courts shall have jurisdiction as coutts of first
instance over all civil cases." and Article 18 thereof
stipulates that "intermediate people's courts shall
have jurisdiction as courts of first instance over the
following types of civil cases: 1. major cases involving
foreign parties; 2. cases with significant impact in the
areas over which the courts exercise jurisdiction; and
3. cases determined by the Supreme People's Coutt
to come under the jurisdiction of the intermediate
people's courts." However, ordinary foreign-related
cases are still under the jutrisdiction of the courts of

first instance.

«pf A RFEFERFFREY (TR KR
FFNEY ) FT LA TN AEARKRE
BE—WREEN, EREFAA LGB 7
UEETN&AZH “FRAREREETHAE
—HREZEN: (—) EAFHNEH, (2) &
AERAERAYHNEN, (Z) maARER
PMEHFTRARERERGENH. ~ LARN P I
E g — W kR

As to what constitutes a "major foreign-related

Feith— 2 F %4

case", Article 1 of the Interpretations of the Civil
Procedure Law stipulates that major foreign-related
cases shall include cases whose subject matter in
dispute is of a large amount, cases of complicated
circumstances, and cases of significant impact, such as
a case where one side thereto has a large number of

parties concerned.

HTAA “BEABAEH , <RIFEBE
F—AAE: EAPHSFEE, QEFVITHH L
WERE. ZERROEN, IF - TLEEAAHK
ML EERHEKRD MG FEHo

Centralized jurisdiction for some cases

2. TR

Provisions of the Supreme People's Court on
Some Issues Concerning the Jurisdiction of Civil
and Commercial Cases Involving Foreign Elements
stipulates that the following civil and commercial
cases involving foreign elements shall be subject to
the jurisdiction of specified people's courts: (1) cases
on disputes over contracts or torts involving foreign
elements; (2) cases on disputes over letters of credit;
(3) cases on application for revocation, recognition
and compulsory enforcement of international
arbitration award; (4) cases on examination of the
effectiveness of the relevant clauses of civil and
commercial arbitration involving foreign elements; (5)

cases on application for recognition and compulsory

i
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enforcement of the civil and commercial judgments
and orders rendered by foreign courts. The specified
people's courts include: (1) the people's court of an
economic and technological development zone (such
a zone shall be established under the approval of the
State Council); (2) the intermediate people's court at
the locality of a provincial or autonomous regional
capital or a municipality directly under the Central
Government; (3) the intermediate people's court of
a special economic zone or a city directly under the
State planning; (4) any other intermediate people's
court designated by the Supreme People's Court;
(5) the higher people's court. The scope of regional
jurisdiction of the above said intermediate people's
courts shall be determined by the higher people's court
at their locality. When the jurisdiction of cases on civil
and commercial disputes involving parties from Hong
Kong or Macao Special Administrative Region or
Taiwan Region shall also be handled by the courts with

reference to these Provisions.

CGRmARZERATYINRBEZFBIFRE
BAETHANAD AT OY s R R
DEME; OFRILALFEE; OF FERMH. KA
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Combined with Notice of the Supreme People's
Court on the Clarification of the Criteria for Subject
Matter Jurisdiction of Foreign-Related Civil and
Commercial Cases of the First Instance and Related
Issues of Centralized Management and Notice of
the Supreme People's Court on the Adjustment of
the Criteria for the Jurisdiction of Civil Cases of the
First Instance by the High People's Court and the
Intermediate People's Court, author sorted out the
criteria for subject matter jurisdiction of High People's
Court and the Intermediate People's Court for the first
instance in foreign-related civil and commercial cases

and listed as follows.
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Intermediate People's
Courts in municipalities,
-~ ) _ Other
. . provincial capital cities, .
No. Region High Court Y o Intermediate
cities with independent
) [ People's Courts
planning and special
economic zones
Beijing, Shanghai, m—
. i g 12 10 million and
1 Jiangsu, Zhejiang, 20 million and above
above
Guangdong
Tianjin, Hebei,
Shanxi, Inner
Mongolia, Liaoning,
Anhut, Fujian, . 5 million and
2 10 million or more
Shandong, Henan, above
Hubei, Hunan,
Guangxi, Hainan,
Sichuan, Chongqing 5 billion and
Jilin, Heilongjiang, above .
: ; e 2 million and
3 Jiangxi, Yunnan, 5 million and above
5 e above
Shaanxi, Xinjiang
Guizhou, Tibet, s
1 : - 1 million and
4 Gansu, Qunghai, 2 million and above
g above
Ningxia

Note: cities with independent planning include Shenzhen, Qingdao, Ningbo, Dalian and Xiamen; Special

Economic Zones include Hainan, Shenzhen, Zhuhai, Shantou, Xiamen, Kashgar and Horgos.
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Territorial jurisdiction
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Contract or property dispute litigation
1. Il 2 23 s i

With regard to the determination of the court of
jurisdiction for foreign-related civil contract disputes,
if the defendant is a nature person in Mainland of
China/ a legal person in Mainland of China/ an
overseas person who has a residence permit or other
proof that his or her habitual residence is in Mainland
of China, he or she may sue in the place of domicile or
habitual residence of the defendant in accordance with
the provisions of Article 21(1) of the Civil Procedure

Law.

X F WA RE B 2 G o B Tk T W9 o
A, WmABEZFEAREA/ PERAMEEAN /A
RS A MBI EE B E N T E RS
FAALH, TUHRFFVRELF -+ —FF—
AW EEITREE B EM R,

However, if the defendant does not have a
domicile in the territory of the People's Republic of
China, according to Article 272 of Civil Procedure Law
of the People's Republic of China, where an action
is instituted against a defendant without a domicile
within the territory of the People's Republic of China
concerning a dispute over a contract or rights and
interests in property, if the contract was executed or
petformed within the territory of the People's Republic

of China, or the subject matter of the action is located

| wote |

within the tetritory of the People's Republic of China,
or the defendant has distrainable property within the
territory of the People's Republic of China, ot the
defendant maintains a representative office within
the territory of the People's Republic of China, the
action may come under the jurisdiction of the people's
court of the place where the contract was executed,
the place where the contract was performed, the
place where the object of action is located, the place
where the distrainable property is located, the place
where the tort was committed or the place where the

representative office is domiciled.

R EEFEREARAEN, & RF
WiE> FEE T4 E: BeRARHE
AN A A 2, A AR AR SR E AU A
RAE A ERENIFL, WREFEAETEA
R0 B ATOR AT S BAT, RE IR
EFEANREFEIRN, REREEFEAR
3 Fn [E 4T A BT M P, B R
e NRFEFE TN A RENAM, TUHER
BATH & FEATH JRIAATR M T 3 T B
o4 P BT AE s RARAT B R R A P
A REREE.

In addition, for some special contracts, Article
273 of Civil Procedure Law stipulates that an action
instituted for a dispute arising from the performance in
the People's Republic of China of a Sino-foreign equity

joint venture contract, a Sino-foreign cooperative joint
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venture contract or a contract for Sino-foreign cooperative exploration and development of natural resources

shall come under the jurisdiction of the people's courts of the People's Republic of China.

A, TN EeRE, CRFFRE FZBLTZ4AE: BAEFEARSMEEAT
FheREELYER. FHGELELVER. FHGEHRTRXEARATREGR R EHUHERLH |
Wik, BFEAREMEARERERE.

Litigation regarding personal relations !
2. NG XZR

For general personal relations lawsuits, Article 22 of the Civil Procedure Law provides that litigations
concerning the status of persons who do not reside within the territory of the People's Republic of China shall
be under the jurisdiction of the people's court located in the place where the plaintiff has his domicile, if the
plaintiff's domicile is different from his habitual residence, the lawsuit shall be under the jurisdiction of the

people's court located in the place of the plaintiff's habitual residence.

H—MAFFL, CRFFDE Fo+-4H0E, dFEFEARETEGRANEENA
TRMARE DR ANFL, AREEMMAREZREE, REEAUG LT EERT KA, W |
Bk 2% EEWAREREH.

With regard to matrimonial proceedings, in conjunction with the provisions of Articles 13 to 17 of !
Interpretation of the Supreme People's Court concerning the “Civil Procedure Law of the People's Republic of :
China” , author have sorted out the rules on jurisdiction when both parties are of Chinese nationality and listed I

as follows.

SRR, B4 <R ARERFTEA <HRARENMEREZFIRLAE > WEEY £+ = i
AERTEANAL, EERSFAT YN P EEHA Y EEELRE LT |
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Nationality

Place of

marriage

Habitual
Residence

Court of
Jurisdiction

Statutes

Both
parties are
of Chinese

nationality

China

Abroad
(Overseas
Chinese )

1. the people's
court in the
location where
the plaintiff is
domiciled.

2. the people's
court in the
location where
they were
married or where
either husband or
wife last resided

in China.

Interpretations of
the Civil
Procedure Law
Article 13

Abroad

Abroad
( Overseas
Chinese )

1. the people's
court in the
location where
the plaintiffis
domiciled.

2. the people's
court in the
location where
either husband or
wife was
originally
domiciled or last

resided m China.

Interpretations of
the Civil
Procedure Law
Article 14

China or
abroad

a party living in
China and the
other living

abroad

the people's
court in the
location where

the party living
i China 1s
domiciled (either
party files a
lawsuit is

acceptable)

Interpretations of
the Civil
Procedure Law
Article 15

Chma or

abroad

both parties are
Chinese citizens
and are living
abroad but not
settled
there

the people's
court in the
location where
the plaintiff or
defendant was
originally

domiciled

Interpretations of
the Civil
Procedure Law
Article 16

China or
abroad

Both parties are
settled abroad

the people’s
court located in
the place where

the defendant

has his domicile

Civil Procedure
Law Article 23

Chma or
abroad
(the lawsuit
filed between
a divorced
couple for
division of
their
properties in
China)

Abroad

the people's

court in the
location where

their major
properties are

located

Interpretations of
the Civil
Procedure Law
Article 17

211
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Note: For the definition of overseas Chinese, please refer to Article 1 of the Regulations on Defining the

Status of Overseas Chinese Returning Family Members of Foreigners.
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Special circumsltances: principle of inconvenient jurisdiction
Y. BRI At s

After a Chinese court has accepted a party's suit, the defendant may object to jutisdiction based on the
principle of inconvenient jurisdiction. Article 530 of the Interpretation of the Civil Procedure Law provides
that "the people” s court may dismiss the filing of a lawsuit by the plaintiff and inform the plaintiff to bring
the lawsuit with a more convenient foreign court if the following situations have been satisfied at the same
time: (1) The defendant raised the request that the case shall be handled by a more convenient foreign court,
or proposed oppositions to the jurisdiction; (2) The parties concerned have no agreement on selecting a court
of the People” s Republic of China as the competent court; (3) The case is subject to no exclusive jurisdiction
of the court in the People’ s Republic of China; (4) The case involves no interests of the nation, citizens, legal

entities or other organizations in the People’ s Republic of China; (5) Main facts in dispute in the case has

LA A A /A A A A A L A A A A L /A A A
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not occurred within the boundary of the People’ s
Republic of China, and the case shall not be governed
by laws of the People” s Republic of China, due to
which the people” s court may confront substantial
difficulties in terms of ascertaining facts and applying
laws when trying the case; (6) A foreign court enjoys
exclusive jurisdiction upon the case and would try the
case in a more convenient manner". The defendant
could therefore raise a plea of jurisdiction before
the receiving court on the ground of "inconvenient
jurisdiction" of the mainland court. If the defence is
established, the plaintiff's action will be dismissed.
However, the conditions for the application of the
inconvenient jurisdiction are more stringent and the
parties have to prove that all of the six conditions set

out in Article 530 have been met.

ok B — O WRIF G, B T R R
FEEEREN REFERWN. <REFFDEBRE
FRE=ZTHAAE "WHREZGRHFE T
e, NRERTUHTREE ERF, &
A mEFEMAEERELFR: (1) BE
T RN b E T ESNE R RE R ER,
REFHERV;, () YFEAZEAFHFELEY
EARFMEZEREFEOHIG G) ZHTRE
THEARAMEZRLTBEEHE;, (4 ZHT
WEREEAREMEER. AR EASE LM
HAMAE; B) ERFUNEZFLTER
EEPEARSERY, HREFTERFEA
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RAFEZE, ARERTEEZHENEFE LA
EREEFOREEREE; (6) SMEZER
EUETHEEN, BV EREHE W E B,
WETUNMER “THEEHE hd, wxE
EREHEERE. ERAE G R, EEHR
B E . R EE RN A &R A
R, HEAFXUELEARMBERELE = T4

AR B 6 TA M o

Quick search of Hunan's territorial jurisdiction in

foreign-related cases
TN [1EE 7 & B I AT e

A search of the territorial jurisdiction of foreign-
related cases in Hunan's prefectures shows that most
civil and commercial cases of first instance involving
foreign countries, Hong Kong, Macao and Taiwan
are under the jurisdiction of the intermediate people's
courts of the prefectures, and some district/county
people's courts also confer jurisdiction over civil and
commercial cases of first instance involving foreign
countries, Hong Kong, Macao and Taiwan, as detailed

in the following table.

2 A O T A MR I b A R T
fo, KR —WWI BERERAEEFEL
WEFTFEARERERE, oK/ EEBEAR
ERMR T —FH BERECRBERUEH
W, #FRLTFX:
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Region Court of First Instance Legal Basis Cases
People's Court of Tianxin
District, People's Court of L .
- [2009] Min 81 Tazi No.
Yuelu District, People's L 2
35, [2009] Min S1 Tazi
Changsha Court of Changsha - .
i No. 21, Min S1 Taza
County(Changsha Economic
: [2007] No. 29
and Technological
Development Zone)
National Standards for
the Jurisdiction of High
People's Courts and
. Intermediate People's
. Intermediate People's Court .
Yiyang ; Courts of Provinces,
of Yiyang ]
Autonomous Regions
and Municipalities in
Civil and Commercial
Cases of First Instance
Intermediate People's Court | Min Si Tazi (2007) No. | (2022)Xiang 06
of Yueyang 18 Min Final 1147
Yueyang People's Court of [2014] Min 81 Taz1 No.
Yueyanglou District 13
. Intermediate People's Court No. 47 [2013] Min Si
Loudi y .
of Loudi Tazi
Intermediate People's Court No. 17 [2010] Min Si (2020)Xiang 07
Changde of Changde Tazi Civil Final 958
People's Court of Linli [2012] Min S1 Tazi No.
County 25
. s . (2022) Xiang
Intermediate People's Court | Min 81 Tazi (2007) No. .
Zhuzhou 1024 Min Re
of Zhuzhou 18
No.2
(2019) Supreme
Intermediate People's Court | Min Si Tazi (2007) No. Court Civil
Hengyang 5
of Hengyang 18 Jurnisdiction
Final 506
. Intermediate People's Court | [2012] Min Si Tazi No.
Xiangtan ’ s
of Xiangtan 55
Intermediate People's Court | [2009] Min Si Ta Zi No.
Chenzhou
of Chenzhou 21
Intermediate People's Court | [2009] Min Si Ta Zi No.
Shaoyang
of Shaoyang 21
. Intermediate People's Court | [2008] Min Si Ta Zi No.
Huathua §
of Huaihua 36
Intermediate People's Court | [2005] Min S1 Ta Z1 No.
Yongzhou
of Yongzhou 25
o Intermediate People's Court | [2005] Min Si Ta Zi No.
Zhangjiajie

of Zhangjiajic

25

Xiangxi Tujia
and Miao
Autonomous
Prefecture

Intermediate People's Court
of Xiangxi Tujia and Miao
Autonomous Prefecture

[2008] Min Si Ta Zi No.

36

Fati b ok F

24
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CONCLUSION

I
A éulﬂ

In conjunction with the analysis of the jurisdiction of foreign-related cases and the understanding the
differences in the jurisdiction systems, the parties to foreign-related cases may agree to choose the appropriate
jurisdictional court in accordance with their specific situation, provided that the provisions of hierarchical and

exclusive jurisdiction are not violated.
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(=) "R EHFEHARCERGEAEAR
K HAAEER, FCEGCEEELEETRE,
HENRTEET DT 1I8MA

(2) $EARERITFEAL R KBS K
ABEER, BERREAEESLSFUL (B 5F)
eEEGYE, SEFNEEABRITEE DT

304A, A

(2) PEAREEY ¥ (BF AR E )
ST, REASHE (BENRTHA
) ASTAEHE, A LN

I. Overseas Chinese are Chinese citizens who are

designated to reside abroad.

(a) "settled" means that Chinese citizens have
obtained long-term or permanent residence in the
country of residence, and have resided in the country
of residence for two consecutive years, with a total stay

of not less than 18 months within two years.

(B) Chinese citizens have not obtained long-term

Feith— 2 F %4

or permanent residency in the country of residence,
but has obtained the country of residence for more
than five consecutive years (including five years) legal
residence status, within five years in the country of
residence for a cumulative period of not less than 30

months, as Chinese nationals.

(C) Chinese citizens studying abroad (including
publicly funded and self-funded) during the period
of study abroad, or work abroad for official purposes
(including expatriate laborers), are not considered

Chinese nationals.
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Foreign-telote el itigatton i) w1 Vst

In Mainland Of China

WIMCH SRR (C) — RO

Guidance of Litigation in Foreign-related Civil Cases in Mainland of China 2)——FEntrustment of An Agent

& B R 5 fn iR AL

Introduction

N

According to Article 270 of Civil Procedure
Law of the People's Republic of China, foreigners,
stateless persons, foreign enterprises and organizations
who need to appoint lawyers to act on their behalf
in bringing or responding to a lawsuit in a people's
court must appoint lawyers of the People's Republic
of China. Therefore, if aforesaid parties need lawyer,
they can only entrust Chinese lawyer to represent
the litigation. And compared with ordinary civil
litigation, the entrustment procedure of foreign-
related civil litigation is more strict. This paper mainly

expounds how to effectively handle the corresponding

entrustment procedures for foreign civil parties in
foreign-related cases and participate in the litigation in

Chinese courts.

RE«FEAREFEREFRDE &
“EATAAE, SEA. TEEA. SELW
fAREANREREF N, FEZREHA
HIFINN, SAERFEARSEGEF. F
W, PR IEZREFN R e EE P EE
RIEIR, BERTERRERL, PHREE
WIRH BREFRA ™K AXZTEERPIF
PR 5 A0 RO R AT A R A R T A
%5 o % RIS

Identification of foreign-related cases

— ORI
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In Article 1 of the Interpretation of Some Issues
Concerning the Application of the Law Applicable
to Foreign-Related Civil Relations of the People's
Republic of China, it is stipulated that the people's
court can identify foreign-related civil relationship if
the civil relationship has any of the following elements:
(a) if one party or both parties are foreign citizens, legal
persons or other organizations, stateless persons; (2)
the habitual residence of one or both parties is outside
of the territory of the People's Republic of China;
(3) the subject matter is outside of territory of the
People's Republic of China; (4) The legal facts giving
rise to, altering or abolishing the civil relationship
occur outside of the territory of the People's Republic
of China; (5) other elements that can be recognized as
foreign-related civil relationships. In practice, as long
as any of the above elements are satisfied, the dispute

can be identified as a foreign-related case.

CRTER < FEAREMEFHIREX R
BRERE>ETEANRE(—)F—FAZ
REXRAEATIRHZ—th, ANRERT A
RAWIRERR: (=) BFEA-FTHRT =&
ShEA R SNEEASRFEEMAR. REEA;
(Z) BFA-FERFTMEFEHAEFEA

RIEMEFHS; () AFHE FEA R
B4, () FhE RESEHRKRERA

iRz e e A YN ] R R P
AUARAWIRERRWEMEN . £LEF

(%)
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REFRULE—ER, T ATHUD AW I E
o

In addition, according to Article 551 of the
Interpretation of the Civil Procedure Law and Article
5 of the Provisions on Several Issues Concerning
the Litigation Jurisdiction of Civil Cases involving
Foreign Interests, the people's courts may refer to the
special provisions on the application of civil procedure
procedures concerning foreign interests when hearing
civil litigation cases related to Hong Kong Special
Administrative Region, Macao Special Administrative

Region and Taiwan Region.

B4, RAECREWRE BB £ 551 £k
THHIRBFERGRNEESETEANAEY £
Ak, ANRERFEY A&, BITRATHE
e B MK REIFNFEGE, 7 USRE P
R EIFINR 7 oy 5 B AL

Identification documents for entrustment procedures
—. BT B2 Stk

According to Article 521 of the Interpretation of
the Supreme People's Court on the application of the
Civil Procedure Law of the People's Republic of China,
foreigners participating in litigation shall submit to the

people's court passports and other certificates to prove

their identity. The proof of identity submitted to the
people's court by a foreign enterprise or organization !

to participate in a lawsuit shall be notarized by the |
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notary office of the country in which it is located
and certified by the embassy or consulate of the
People's Republic of China in that country, ot it shall
go through the certification procedures prescribed in
the relevant treaties concluded between the People's
Republic of China and the country in which it is

located.

MEREARER X TEA P ARIEF
ERFRDE WBBEEFLE T — 40, 4
EAS i, % AR KRR BEAU
Y E T H R SNED L RH AL S
W, MARERERN G MIEA X, NSZEPT
FEEMEVRME, FEFEAREFREEZE
FEFEAE, HEBEATFRAREESZAE
] T SL 09 8 K 46 29 AL W9 A F 42

For foreigners who are able to participate in
litigation in Mainland of China, they can directly
submit their passports, entry and exit certificates and
other documents used to prove their identity, without
notarization, certification or relevant certification
procedures. However, for foreigners outside Mainland
of China, they have to go through relevant notarization
and certification procedures for their identity

documents.

Lot TaETESWFRNEA, TH
BRRF R WAL AEA DALY B T & 08
W, RFHATE ESEATHE R A F £
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(=R i a2 RPN R S R T &
AR R A IE AIEF S

If a foreign enterprise or organization submits its
identity certificate to Chinese people's court, it shall be
notarized by the notary office in the country where it is
located and certified by Chinese embassy or consulate
in that country, or perform the relevant certification
procedures stipulated in the relevant treaties concluded

between China and the country where it is located.

2. ShELVFARHREARERER S
T IA XX, 3% BT B AEAL R A E A
W7 B AUEOAE, R BATRE S 2 A ET
S B K A 2 LR B A R A F 4

A power of attorney for the entrustment procedure
W, ZRILTB2BENEE

If the overseas civil party needs to go through the
authorization and entrustment formalities in litigation

cases, it mainly goes through the following ways:

Bish REERWAEFDEFFFESEEN
FRFLE, WEERBIUTIUM T R

Certificate of Chinese Embassy or consulate
(—) Bl

According to Article 62 of the Civil Procedure
Law of the People's Republic of China, a power

of attorney mailed or entrusted by a citizen of the
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People's Republic of China residing abroad must be
certified by Chinese embassy or consulate in that
country. If there is no Chinese diplomatic or consular
mission, it shall be certified by the diplomatic or
consular mission of a third country that has diplomatic
relations with the People's Republic of China, and then
by the diplomatic or consular mission of the People's
Republic of China in that third country, or by the local

patriotic overseas Chinese organization.

M« AREMEREFRFRE F
At ZA& MEEESFEAREARNM
BT XA H RN BN ERS, SAEFEA
R Ao E 35z B 0 AUEIE Y SRR FESUER,
HEFRAREFEFIZXANE ZEHEZE
WEMEEN, BEHPEARIMERZE =
B AUIEE B, B0 Y e 2 ] e AR A

In short, if a Chinese person living abroad needs
to go through the entrustment procedures, if the
power of attorney is signed outside China, the Chinese
embassy or consulate in that country must certify it.
If there is no embassy or consulate in the country
of residence, two certificates are required: the first is
the certificate of the embassy or consulate of a third
country that has diplomatic relations with China; the
second is the certificate of the Chinese embassy or
consulate in the third country, or the certificate of the

local patriotic overseas Chinese organization.

Feith— 2 F %4

Z GEENSNFE AT EERXTF
G, FUBRERBEFTERNIEE, FEEH
AR, NSRE Y EEZEFETEILEA. 7F
EERAES EN, WEERMEN, & — R
SR EASRKRNE Z B R EEREIEN;
F_RPEEZE ZEFENEEARE L EE
A BARE

Notarization and Certification

() ButHiAIE

According to Article 271 of the Civil Procedure
Law of the People's Republic of China, if foreigners,
stateless persons, foreign enterprises and organizations
who has no domicile within the territory of the
People's Republic of China appoint lawyers or other
appropriate persons of the People's Republic of
China to present lawsuit, and if the above foreign civil
parties mail or entrust, from outside the territory of
the People's Republic of China, the power of attorney
to lawyers or other appropriate persons, the power
of attorney shall be proved by the notary office, and
then authenticated by the embassy or consulate of the
People's Republic of China in that country, or shall
be performed through the certification procedures in
the relevant treaties concluded between the People's

Republic of China and that country.

R «PFEAREPEREFFRDEY &
“HETFHAE: EFEAREMETRN L
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Therefore, foreigners, stateless persons, foreign
enterprises and organizations who have no domicile in
China need to go through the following entrustment

procedures:

E, £ EZHEEMGIEA. TEEA
SNE AN Fo 2 P AR BT A

If the power of attorney is signed outside
China, it must be notarized by the notary office of the
country where it is located, and then certified by the

Chinese embassy or consulate in that country.

1. FZRREHLHEFEHIEE N LA
2 P A2 B AE ALK A E DR B BE 3% [ £ 4R A
W, KU ARRALREMEEL

If the power of attorney is signed in China,

the above overseas certification procedures are not

i required, but it is also necessary to provide proof that

i the power of attorney is signed in China.
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Signed in the witness of Judge or notarized

domestically
(=) Mm% FRE A AU

According to Article 523 of the Interpretation
of the Supreme People's Coutt on the Application of
the Civil Procedure Law of the People's Republic of
China, it stipulates that if a foreigner, a representative
of a foreign enterprise or organization signs a power
of attorney in the witness of a judge of a people's court
and authorizes an agent to conduct a civil action, the

people's court shall recognize it.

REREARERXTER CPEARKE T
ERFRRE WHEEFLET - T =FWA:
SAEA SESLHFARHREAEARER
EENLLTEEENEZRY, ZHRREART
REFLE, ARZERMETIAT,

And according to Article 524, if a foreigner,
a representative of a foreign enterprise or an
organization signs a power of attorney within the
territoty of the People's Republic of China to authotize
an agent to conduct a civil action, and the power of
attorney has been notarized by a notary office in the
People's Republic of China, the people's court shall

recognize it.
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Therefore, if a foreigner, a representative of a
foreign enterprise or organization signs a power of
attorney face to face in a Chinese people’ s court,
there is no need to go through the notarization

procedure. If it is signed in China, it shall be notatized

by a Chinese notaty office.
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Online Video Witness
(19) 2k Fots it

According to Article 5 of the Provisions of the
Supreme People's Court on Providing Online Filing
Services for Cross-border Litigants, online video
witness shall be initiated by judges, and the judges,
cross-border litigants and entrusted lawyers shall be
online simultaneously. The cross-border litigants shall
use the common language of the People's Republic
of China or have translators. The judge shall confirm
whether the entrusted lawyer and his law firm and
the entrusted act are truly the expression of the true
intention of the cross-border litigants. Under the

video witness of the judge, the cross-border litigants

Feith— 2 F %4

and entrusted lawyers sign the relevant entrusted
agency documents, and there is no need to go through
the procedures of notarization, certification and
forwarding, After online video witness, the entrusted
lawyer can carry out online filing, online payment and

other matters on behalf of the cross-border litigants.
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The cross-border litigants in the above Provisions
include foreigners, residents of the Hong Kong
Special Administrative Region, the Macao Special
Administrative Region and Taiwan, Mainland citizens
whose habitual residence is abroad or in Hong Kong,
Macao and Taiwan, and enterprises and organizations
registered abroad or in Hong Kong, Macao and

Taiwan.
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According to the above provisions, cross-border
litigants can complete online video witness through
China Mobile Micro Court, and relevant entrusted
agency documents are unnecessary to be notarized,
certified, forwarded and other procedures. But the
new rules only cover civil cases of first instance. Other
litigation procedures such as second instance, retrial
and filing still need to be notarized and certified in

accordance with traditional procedures.

W EAE T H, BHEIRIA L AT DL It
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Overseas remote video notarization

(1) i ohatepisia it

The Notice of the General Office of the Ministry
of Justice on Promoting the Pilot Work of Overseas
Remote Video Notarization stipulates that, declaration,
entrustment (including property, equity, inheritance
and other property affairs), marital status, nationality,

name, birth, death, kinship, no criminal record,
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experience, education, certificate (license), signature on
the document, seal, text compliance notarization can

apply for overseas remote video notarization.
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But the applicable objects of remote video
notarization only includes the persons from Mainland
of China who has the nationality of the People's
Republic of China and already live long-term in
the country (refers to have been in the country for
180 days in a row, or have a permanent, long-term
residence credentials on the country, or have long-
term visa, such as work visa, study visa and so on ) in
which pilot place of the Ministry of Foreign Affairs of
the People's Republic of China locates. If the person
needs other personnel to provide language or behavior
assistance and cannot communicate directly with the
notary officer, overseas remote video notarization is

not applicable.
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The notary offices in Hunan Province can
carry out overseas remote video notarization of the
pilot organizations include Changsha Notary Office,
Changsha Hua-xiang Notary Office, and Chenzhou

City Fucheng Notary Office.

7 4 ] LA R AT i A AR LA IE B9 3K R AL
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One-time authorization procedures for foreign parties
Fuy AN RN T 2

Article 8 of the Meeting Minutes of the National
Forum on Foreign-Related Commercial and Maritime
Adjudication stipulates, if a foreign party authorizes
an agent to represent more than one case or more
than one procedure in one case at a time, and the
authorization has gone through the notarization and
certification procedures prescribed in the agreement
on judicial assistance, the agent shall have the right
to engage in the act of agency within the scope of
authorization and the validity period of the power of
attorney. If the other party raises an objection on the
ground that the authorized agent has not gone through
the notarial certification or certification procedures for

a single case or procedure, the people's court shall not

Feith— 2 F %4

support it.
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Therefore, authotization procedures for multiple
cases or multiple procedures of one case shall only
need to handle a notarization certification one time,
and unnecessarily re-handle notarization certification

for a single case or procedure.

T, SNEHRE—DEBHSNE
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Conclusion

v

A
VAT VIIII'E

Compared with ordinary civil litigation, the
procedures of foreign-related civil litigation are much
more complicated, especially the identification and
entrustment procedures mentioned in this paper.
In addition, due to the impact of the epidemic, it

takes a lot of time and money to handle notarization,

i
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certification, and transfer procedures in institutions of various countries. However, with the rapid development
of the Internet, remote video notatization/witness has also begun to be applied to foreign-related cases, and

makes the parties of foreign-related cases also enjoy the convenient and efficient filing service.
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Foreign-telote el itigatton i) w1 Vst
In Mainland Of China

WK EEITRRRN (&) —— itk
Guidance of Litigation in Foreign-related Civil Cases in Mainland of China (3) — Evidence

& BTG a iR AL

Introduction for the presentation of evidence outside the territory.
is article mai escribes how to deal with differen
o ['his articl nly describes how to deal with different !
e
types of extraterritorial evidence in foreign civil cases.

When talking about the extra-territorial

BRI BN, AK— A BET
ENEAIE. A BN, AR Z B E AN E
BHARBEW T R EEANFIMETFER, & |
MHEE S AMENE 5 5, TRERKT LR |
KBTI CRHARERETREFLEY |
FFHEY B HE AT GE X T HANESE 8 R
MBI R, AXEEARSIRUFE |
B, TR R EAEEA AT AE, |

evidence in foreign litigation, we generally think
that notarization and authentication are necessary.
Undeniably, notarization and authentication are the
most secure ways to fix the effect of extra-territorial
evidence. But as a team of lawyers who deal with

foreign-related legal affairs, we also know that

notarization and authentication ate not easy not
only time-consuming but also with high cost. And,
according to the Provisions of the Supreme People's Identification of extra-territorial evidence
Court on Evidence in Civil Proceedings, notarization
N /T8 1V

and authentication are not a mandatory requirement
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Extraterritorial evidence generally refers to the
evidence provided by the parties in civil litigation and
formed outside the territory of the People's Republic
of China. However, according to the provisions of
Article 1, Paragraph 2 of the Guidelines of Tianjin
High People's Court on Some Issues concerning the
Examination of Extraterritorial Evidence in Civil
and Commercial Litigation, the evidence may not
be deemed as extraterritorial evidence if it involves
extraterritorial elements during the formation process
but is ultimately formed within the territory of the
People's Republic of China due to factors such as

receipt, acquisition, arrival and completion.
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Official Documentary Evidence
N s" & T i

It is stipulated in Article 16 of the Provisions
of the Supreme People's Court on Evidence in Civil
Proceedings that if the official documents provided

by the parties are formed outside the territory of the
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People's Republic of China, the documents shall be
certified by the notary office of the country where
the parties are located, or go through the certification
procedures stipulated in the relevant treaties concluded
between the People's Republic of China and the
country where the parties are located. Any evidence
formed outside the territory of the People's Republic
of China involving personal identity shall be certified
by the notary office of the country where it is located
and authenticated by the diplomatic and consular
missions of the People's Republic of China in that
country, or the certification procedures stipulated in
the relevant treaties concluded between the People's
Republic of China and the country where it is located
shall be fulfilled. If the evidence provided by a party to
a people's court was formed in Hong Kong, Macao or
Taiwan, the relevant certification procedures shall be

carried out.
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As can be seen from the above regulations,
official documents in extra-territorial evidence
shall be certified by notary office, and evidence of
identity relationship shall go through two procedures:
notarization and authentication. In addition, evidence
made in Hong Kong, Macao and Taiwan also shall
go through the certification procedures. In this
series of articles, "Guidance of Litigation in Foreign-
related Civil Cases in Mainland of China (2)——
Entrustment of An Agent", it is also mentioned that
official documents and identity documents shall be
notarized and certified to be valid. However, there are
exceptions to the notatization of official documentary
evidences: On Januatry 24, 2022, the Supreme People's
Court issued the Meeti ng Minutes of the National
Court Symposium on Foreign-related Commercial
Maritime Trials, which clarified that if the authenticity
of documents and certificates outside the territory
can be checked through the Internet or if both patties
have no objection to the authenticity of documents
and certificates, relevant notarization or certification

procedures can be exempted.
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Electronic evidence such as website, email or Wechat

records

LN EIN U 4z U PSR IR RTE

The electronic evidence available on the website

(—) PG PRI it

Article 4 of the Guidelines of Xiamen Maritime
Court on Several Issues concerning the Collection and
Examination of Extraterritorial Evidence provides
that "the electronic data information publicly released
on extraterritorial websites and the extraterritorial
electronic data information extracted with the
permission of the data rights holder may be collected
online in China through appropriate means". For such
electronic data, some courts accept online evidence

collection in China through appropriate means.
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Email, wechat record, whatsapp record, ete
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In international trade disputes, E-mail is very
likely to be extremely important evidence. In principle,
most courts accept the way of in-court display of
such evidence, while a few courts accept the way of
video recording or online connection verification
for authenticity. For example, in the judgment of the
sales contract dispute case of HamaGmbH&CoKG
Co., Ltd. v. Yongkang Kangteng Film and Television
Equipment Co., LTD., regarding the email exchanges
in the mailbox, the judge agreed that the plaintiff
could conduct remote operation with the employees
of the plaintiff company in Germany in court. After
checking the email contents in court, the authenticity
of the email exchanges between the plaintiff and the

defendant employees was determined.
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Judgment, order, etec made by foreign court
fiy APERARBE A, B

According to Article 15 of the Conference
Minutes of the National Court Symposium on
Foreign-Related Commercial Maritime Adjudication,
it stipulates that if a party submits a legally effective
judgment or order made by a foreign court or an
arbitration award made by a foreign arbitration
institution as evidence, the people's court shall
organize both parties to examine and confirm after
cross-examination. However, the facts confirmed
by the foreign judgment, order or arbitration award
shall not belong to the counterparts mentioned in the
provisions of paragraph 1 of Article 93 of the judicial
Interpretation of the Civil Procedure Law. If a party
claims that the judgment, written order or arbitration
award cannot be used as evidence solely on the ground
that the judgment, written order or arbitral award has
not been recognized by the people's court, the people's

court shall not support it.
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According to the above article, the facts
confirmed by civil judgments and rulings made by
foreign courts or arbitration awards made by foreign
arbitration institutions may not have to be notarized
or authenticated, but shall be examined and confirmed

after cross-examination.
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Translation of foreign evidence

AN 9 &TE LT T

Article 17 of the Civil Procedure Law stipulates
that "when a party provides documentary evidence
or explanatory materials in a foreign language to a
people's coutt, a Chinese translation shall be attached.”
However, when trying a case, the International
Commercial Tribunal of the Supreme People's Court
may leave it to the parties to decide whether translation
of the foreign evidence submitted by the parties is
necessaty, and the International Commercial Tribunal

may not restrict it.
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In addition, as for the selection of a translation
agency, according to Article 525 of the Interpretation
of the Supreme People's Court on the Application of
the Civil Procedure Law of the People's Republic of
China, parties may jointly entrust a translation agency
if they disagree with the translation, and if they cannot
reach an agreement, the decision shall be made by
the court. The translation of the Chinese version
varies according to the requirements of each court.
For example, in Shanghai Maritime Court, the parties
can translate by themselves, but most courts require
that the translation must be catried out by a qualified

translation company.
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"Wall iumping" evidence without notarization,

certification
Lo ARG, AL B uHE

The so-called "wall jumping" refers to the
behavior of accessing the blocked network content
by bypassing the corresponding IP blocking, content
filtering, domain name hijacking, traffic restriction, etc.
In order to ensure national cyber security and better
manage the Internet environment in an orderly and
standardized way, China has promulgated a series of
laws and regulations and built the "National Great
Firewall of China" to implement targeted blocking of
individual and specific overseas websites. At present,
the evidence is mainly in the field of intellectual

property infringement.
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According to Article 6 of the Interim
Regulations of the People's Republic of China on
the Administration of International Networking
of Computer Information Networks, it stipulates

that "If a computer information network is directly
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connected to an international network, it must use the
international inward and outward channels provided
by the national Public telecommunications Network
of the Ministry of Posts and Telecommunications,
and any organization or individual may not establish
or use other channels for international networking."
And Article 106 of the Interpretation of the Supreme
People's Court on the Application of the Civil
Procedure Law of the People's Republic of China
stipulates that "Evidence formed or obtained by means
of seriously infringing upon the legitimate rights and
interests of others, violating prohibitive provisions of
the law or seriously violating public order and good
customs shall not be used as the basis for ascertaining
the facts of a case". In practice, the legality of wall-
jumping evidence in civil procedure has been
controversial. At present, the court is likely to believe
that the behavior of "wall-jumping" is prohibited by
the relevant administrative regulations, and, through
the manner of breaking the network control measures
in the normal channel, accessing the website which are
not legally accessed in the Mainland of China violates
the regulations of the administration. However, a small
number of courts believe that the above behavior does
not violate the prohibitive provisions of the law, so the

evidence should not be excluded as illegal one.
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If the evidence from “Wall-jumping” has been
notarized or notarized (or authenticated) outside
China, the court usually will recognize its legality.
However, not all notary officers are willing to notarize
websites which need to  “jump the wall”  to access,

and notarization outside China is a time-consuming

and costly process.

i 3R B R AR 2 i OME B S AT
GAIE) 7, ERE S 2 AT L ek k. AT,
FHAE BT A ME RORR B F BB 8 1R By W
3EBEATAE, TESN A AR E & — MR K.
QR MRk

N AE

Feith— 2 F %4

Conclusion

}\\ «nln

From the above analysis, it can be seen that
different types of extraterritorial evidence are dealt with
in different ways in civil litigation: (1) Extraterritorial
official documents shall be notarized or performed
treaty procedures without authentication; (2) Evidence
involving identity relation elements outside China
shall be notarized or performed treaty procedures and
authenticated by the consulate; (3) Extra-territorial
general evidence and some electronic evidence shall be
notarized or authenticated, and their authenticity shall
be cross-examined. The revision of the provisions
on the notarization and authentication of extra-
territorial evidence in the Provisions of the Supreme
People's Court on Evidence in Civil Proceedings has
adapted to the different needs of practical cases, and
also solved the problems of difficult and expensive
notarization and certification of some extra-tetrritorial
evidence. However, it should be noted that even if the
evidence is notarized, the notarization and certification
procedures only meet the requirements of the legal
form of the evidence outside China, and notarized and
authenticated evidence also shall be cross-examined in
court and then combined with other evidences so that
the extraterritorial evidence could be used as a basis

for the decision.
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